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IN THE OFFICE OF ADMINISTRATIVE HEARINGS

IN THE MATTER OF THE HEARING No. 11F-002-ADE
OF AN APPEAL BY:
ORDER QUASHING SUBPOENAS
TUCSON UNIFIED SCHOOL DISTRICT
NO. 1

On August 1, 2011, the Office of Administrative Hearings received a Motion to
Quash subpoenas directed to depose Curtis Acosta and Sean Arce. Among the
reasons provided for quashing the subpoenas was that there has been no showing that
Mr. Acosta or Mr. Arce are unavailable to appear at the hearing of this matter.

In a Response to the Motion to Quash that was filed on August 2, 2011, the
Department argued that pursuant to A.R.S. § 41-1092.07(F)(4) and A.A.C. R2-19-113,
the subpoenas are not oppressive or burdensome and that there are no other means
available to obtain the testimony of the withesses. The Department also provided
information as to why the testimony of the witnesses is necessary. The Department
asserted that because Mr. Arce and Mr. Acosta are Tucson residents, they can not be
compelled to travel to Phoenix and attend the hearing. However, the Department did
not cite to any legal authority in support of that position.

This matter was brought before the Office of Administrative Hearings pursuant to
A.R.S. § 41-1092 et seq. and A.R.S. § 41-1061 et seq. does not apply to the instant
matter. See A.R.S. § 41-1067 and 41-1092.02. The statute that applies with respect to
depositions is A.R.S. § 41-1092.07(F)(4), which requires a showing of unavailability at
the hearing in order to depose a witness.

Although the parties have been cooperative in conducting discovery, there is no
right to a deposition in an administrative proceeding under A.R.S. § 41-1092 et seq. but
for A R.S. § 41-1092.07(F)(4). The Administrative Law Judge finds that there has been

no showing that Mr. Acosta or Mr. Arce are unavailable to appear at the hearing, and
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the Department and/or the District may obtain subpoenas to compel their attendance at
the hearing, either in person or telephonically. Consequently, a valid basis has been
presented to quash the subpoenas.

THEREFORE,

IT IS ORDERED granting the Motion to Quash the subpoenas to depose Mr.

Acosta and Mr. Arce.

Done this day, August 3, 2011.

Lewis D. Kowal
Administrative Law Judge

Copy mailed this day of
, 2011 to:

Vicki Salazar, Associate Superintendent, Finance
Department of Education

1535 W. Jefferson St.

Phoenix, AZ 85007

Bryan F. Murphy

Melissa G. lyer

Burch & Cracchiolo, PA

702 East Osborn Road, Suite 200
Phoenix, AZ 85011

bmurphy @bcattorneys.com
miyer @bcattorneys.com

Heather K. Gaines

Lisa Anne Smith

Deconcini McDonald Yetwin & Lacy
2525 E. Broadway Blvd, Ste 200
Tucson, AZ 85716

hgaines@dmyl.com
lasmith@dmyl.com
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Richard M. Martinez, Esq.
307 South Convent Avenue
Tucson, AZ 85701

richard @richardmartinezlaw.com
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